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LAY, Circuit Judge.

A jury found that Gopher News Company discriminated against Lawrence J.
Mathieu on the basis of disability. It awarded back pay and damages for emotional
harm and recommended front pay. The magistrate judge sitting by consent of the
parties entered judgment on the verdict and awarded the front pay recommended by
the jury. The magistrate judge multiplied the entire award by 1.5 pursuant to
Minnesota Human Rights Act (MHRA) § 363.071 subd. 2 and awarded Mathieu
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attorney’s fees. Gopher News asserts various errors of law. We affirmin part and
reversein part.

Mathieu worked for Gopher News for thirty-four years, the last sixteen as
Manager of Customer Delivery Services. Thisjob not only involved managerial and
administrative tasks, but also required Mathieu to be available to fill in for absent
routedrivers. Thelatter duties could involveten to twelve hour dayson the road and
require lifting twenty to sixty pound “totes’ out of atruck.

In January 1996, at the age of fifty-three, Mathieu was diagnosed with arterial
blockage. He underwent quintuple bypass surgery. In March of 1996, Mathieu
returned to work for Gopher News with six-hour shifts, three days per week. A few
weekslater, hereturned full-time, subject to aforty pound lifting restriction. Gopher
News made reasonable accommodations for Mathieu’s limitations. Shortly after
returning full-time Mathieu’ sdoctorslifted all restrictions, and by the end of theyear
he was again working fifty to seventy hour weeks.

During late December 1996, Mathieu again experienced chest pains. His
doctorsexplained that the pain was muscul o-skeletal inorigin; thelifting required by
his job was impeding healing of the surgica incision through his sternum. His
doctors reimposed restrictions, limiting Mathieu to a forty hour week and a forty
pound lifting maximum. Mathieu informed his employer. Four days later he was
terminated asManager of Customer Delivery Services. Gopher Newsasserted at trial
that his position was eliminated. Mathieu alleged he was terminated due to age and
disability discrimination.

After atrial, the jury rejected the age discrimination claim but found for
Mathieu on the disability discrimination claim. It awarded back pay of $94,370;
recommended front pay of $288,466; and awarded damagesfor mental anguishinthe
amount of $165,000. The magistrate judge denied all post-trial motions by Gopher
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News and added interest for back pay, reduced the front pay award to present value,
and multiplied the entire award by 1.5 pursuant to the MHRA. The court awarded
Mathieu attorney’s fees.

Gopher Newsassertsvariousissueson appeal. ItarguesMathieu’ srestrictions,
aforty hour week and aforty pound lifting limit, do not constitute a disability under
the Act. It asserts there was insufficient evidence for the jury to find Gopher News
regarded Mathieu asdisabled. It assertsthe magistrate judge erred by awarding front
pay rather than reinstatement and arguesthat all awardswereexcessive. It arguesthe
magistrate judge erroneously held that Mathieu reasonably mitigated his damages.
Gopher News argues the magistrate judge erred in its application of the MHRA
multiplier. Finally, Gopher News asserts the magistrate judge erred by not granting
anew trial.

|. Disability

Initially, Gopher News asserts that, as a matter of law, aforty hour week and
aforty pound lifting restriction do not substantially limit one’s ability to work and,
therefore, do not constitute a disability. 42 U.S.C. § 12102(2)(A). It also asserts
thereisno evidenceit ever regarded Mathieu asdisabled. 42 U.S.C. § 12102(2)(C).
|t urgesthat the magistrate judge erred asamatter of law infinding Mathieu disabled.
M athieu engages these arguments on the merits but al so assertsthis court should not
consider the merits because Gopher News failed to preserve the questions by failing
to renew its motion under Federal Rules of Civil Procedure 50(b) at the close of the
evidence at trial. We agree with this |atter contention.

Gopher News moved for a judgment as a matter of law at the close of
Mathieu’scasein chief. The motion came at the end of the second day of trial, so the
trial court reserved ruling until the parties could present argumentsthefollowing day.
The court heard arguments the next morning and denied Gopher News' motion. The
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trial thereafter continued; Gopher News presented its defense and Mathieu took the
stand in rebuttal. This testimony lasted between five and six hours. The plaintiff
rested his rebuttal at the end of the day. Gopher News did not renew its motion for
judgment as a matter of law at the close of all the evidence, and the court submitted
the caseto thejury.

Gopher News asserts various grounds on which itsfailure to renew itsmotion
at the close of the evidence should be excused. It asserts Rule 50(b) does not apply
because the issues it presents involve purely questions of law, not implicating the
sufficiency of theevidence. Alternatively, it asserts an exception to the rule applies;
it asksthe court to adopt an exception to therule “whereits purposes have been met.”

First, itisclear that Rule 50 applies. Judgment asamatter of law isappropriate
where “a party has been fully heard on an issue and there is no legally sufficient
evidentiary basisfor areasonable jury to find for that party on that issue. ...” Fed.
R. Civ. P. 50(a). In Americans with Disabilities Act (ADA) cases, the question
presented is whether the particular individual, under the evidence presented, suffers
a substantial limitation on a major life activity and, thus, a disability. This court is
instructed to view the evidence for purposes of this individual inquiry. See, e.q.
Suttonv. United Airlines, Inc., 527 U.S. 471, 483 (1999) (“[D]isabilities[should] be
evaluated ‘with respect to an individual’ and be determined based on whether an
impairment substantially limits the ‘major life activities of such individual.” Thus,
whether a person has a disability under the ADA is an individualized inquiry.”)
(internal citationsomitted); Webner v. Titan Distribution, Inc., 267 F.3d 828, 834 (8th
Cir. 2001) (restriction of lifting up tofifty pounds“substantially limited [employee’ |
ability to work, to twist, to bend, and to stand, in addition to limiting his ability to
lift”); Kellogg v. Union Pacific R. Co., 233 F.3d 1083, 1087 (8th Cir. 2000) (“Given
the numerousfactors a court must weigh, the determination of whether an individual
Issubstantially limited in the mgjor life activity of working is made on acase by case
basis.”); Fjellestad v. Pizza Hut of America, Inc., 188 F.3d 944, 949 (8th Cir. 1999)
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(“[T]he ADA isconcerned with preventing substantial personal hardship intheform
of significant reduction in a person’s real work opportunities. A court must ask
‘whether the particular impairment constitutes for the particular person asignificant
barrier to employment’ . .. ."”) (citing Webb v. Garelick Mfqg. Co., 94 F.3d 484, 488
(8th Cir. 1996)).

Thiscaseisno different. Gopher News asksthis court to rulethat aforty hour
week and aforty pound lifting restriction do not constitute a disability as a matter of
law. However, asstated, every caserequiresanindividualized inquiry into theimpact
of theplaintiff’ srestrictions. Likewise, whether Mathieu isdisabled requiredinquiry
into the sufficiency of the evidence presented at trial. Thetrial court considered the
evidence presented in drawing its conclusions on the disability issue. See Order
(Nov. 1, 2000) at 13-18. Consequently, we hold Rule 50 applies.

Rule 50(b) states:

If, for any reason, the court does not grant a motion for judgment as a
matter of law made at the close of al the evidence, the court is
considered to have submitted the action to the jury subject to thecourt’s
later deciding thelegal questionsraised by themotion. Themovant may
renew its request for judgment as a matter of law by filing a motion no
later than 10 daysafter entry of judgment—and may alternatively request
anew trial or join amotion for anew trial under Rule 59. . . .

It iswell established that judgment as a matter of law following ajury verdict
cannot be had by aparty who failsto renew its motion, pursuant to Rule 50(b), at the
close of all the evidence. Interpretation of Rule 50(b) is set out by the Advisory
Committee. SeeFed. R. Civ. P. 50(b) advisory committee' snote (1963 Amendment)
(“A motion for judgment notwithstanding the verdict will not lie unless it was
preceded by amotion for a directed verdict made at the close of all the evidence.”);
Fed. R. Civ. P. 50(b) advisory committee' snote (1991 Amendment) (“ Thisprovision
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retains the concept of the former rule that the post-verdict motion isarenewal of an
earlier motion made at the close of the evidence.”). Thisinterpretation is cited by
recognized authorities on federal practice and procedure. See 9 James Wm. Moore,
et al. Moore' s Federal Practice 88 50.20[3], 50.40[1], 50.91[1] (3d ed. 2001). Itis
unanimously approved by the courts, including thiscircuit. See, e.qg. Jackson v. City
of St. Louis, 220 F.3d 894, 896 (8th Cir. 2000); Duckworth v. Ford, 83 F.3d 999,
1001 (8th Cir. 1996); Pullav. Amoco Oil Co., 72 F.3d 648, 655 (8th Cir. 1995).

Therulealsoissupported by sound policy. The Seventh Amendment preserves
the right to a jury trial for civil litigants. U.S. Const. Amend. VII (“In Suits at
common law, wherethe valuein controversy shall exceed twenty dollars, theright of
trial by jury shall be preserved, and no fact tried by a jury shall be otherwise re-
examined in any Court of the United States, than according to the rules of the
common law.”). One purpose of therulerequiring renewal of amotion for judgment
as a matter of law isto avoid any question arising under that amendment. Fed. R.
Civ. P. 50(b) advisory committee’s note (1991 Amendment) (citing Montgomery
Ward & Co. v. Duncan, 311 U.S. 243 (1940)). Specifically, “[t]he twin purposes of
the rule are to: (1) enable the trial court to examine all of the evidence before
submitting the question to the jury; and (2) alert the opposing party to any defect in
its case, thereby affording it an opportunity to cure any such defects.” Pulla, 72 F.3d
at 655 n.8 (citing Halsall v. Kimberly-Clark Corp., 683 F.2d 285, 294 (8th Cir. 1982),
cert. denied, 459 U.S. 1205 (1983); 5 Moore § 50.08 at 50-88).

Notwithstanding the venerable rule, Gopher News urgesthis court to make an
exception for its failure to renew its motion. It cites several sources for such an
exception, none of which we find persuasive.

First, Gopher News urges as an exception that “technical noncompliance with
Rule 50(b) may be excused [where] the purposes of therule are satisfied.” Scottish
Heritable Trust, PLCv. Peat Marwick Main & Co., 81 F.3d 606, 610 (5th Cir. 1995).

_6-



This circuit has never recognized this exception. Moreover, even were we to adopt
it, Gopher Newshasnot satisfied theexception’ srequirements. For example, Gopher
News' president testified after the defendant had moved for judgment as a matter of
law following plaintiff’s case. As the employer’s primary decision maker, his
testimony clearly weighed on the ultimate decision as to whether Gopher News
regarded Mathieu as disabled. Indeed, he expressly testified that he did not perceive
Mathieu as disabled, although he was aware of Mathieu's restrictions. Mathieu
testified on rebuttal. Consequently, thetrial court had no opportunity to examine all
of the evidence before submitting the question to the jury.

Similarly, Gopher News asserts an exception where

(1) the party files a Rule 50 motion at the close of the plaintiff’'s case;
(2) thedistrict court defersruling on the motion; (3) no evidencerel ated
to the claimis presented after the motion; and (4) very little time passes
between the original assertion and the close of defendant’s case.

Pulla, 72 F.3d at 656 (discussing the exception in dicta).? This circuit has never
adopted this*broad exception” to Rule 50(b). We do not believe it would be proper
to adopt it here. The language and traditional application of Rule 50 are clear;
objections must be filed at the close of the evidence to preserve any post-trial
challengesto the verdict. Thisisthe clearly established rulein thiscircuit. See BE
& K Constr. Co. v. United Bhd. of Carpenters & Joiners of Am., 90 F.3d 1318, 1325

?In Pulla, a panel of this court recognized that we have previously assumed,
without deciding, that we would adopt this exception. See Myers v. Norfolk
Livestock Market, Inc., 696 F.2d 555, 558 (8th Cir. 1982). However, the Pulla court
al so recognized authority which refused to adopt this“flexible approach.” SeePulla,
72 F.3dat 655n.11 (citing DeMarinesv. KLM Royal Dutch Airlines, 580 F.2d 1193,
1194 n.4 (3d Cir. 1978). We suggest the latter approach isthe correct one; Rule50's
clear command should be strictly construed. Cf. Leatherman v. Tarrant County
Narcotics & Coordination Unit, 507 U.S. 163 (1993) (federal courts have no
discretion to ignore civil rules).
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(8th Cir. 1996) (“If aparty does not movefor judgment asamatter of law at the close
of all theevidence, it normally cannot |ater argue that there wasinsufficient evidence
to support the verdict.”). Strict adherence to the rule comports with its underlying
policy of preventing questionsconcerning compliancewith the Seventh Amendment.
See Fed. R. Civ. P. 50(b) advisory committee’s note (1991 Amendment) (citing
Montgomery Ward, 311 U.S. 243.

However, even if we were to adopt such an exception to Rule 50(b), Gopher
News would not satisfy its requirements. Gopher News moved for judgment as a
matter of law following the close of Mathieu’ s case, satisfying thefirst requirement.
However, the court did not defer its ruling or otherwise suggest that Gopher News
need not renew the motion at the close of the evidence; it ruled immediately
following the parties arguments on the third day of trial. Moreover, evidence
concerning theissuesof disability or perceived disability was presented after Gopher
News' motion. Asnoted above, both Gopher News' president and Mathieu testified
on thefinal day. Finally, morethan “avery little time” passed between the court’s
ruling on the motion and the close of theevidence. Over five hoursof testimony were
heard and at least four witnesses testified during that time. We hold that Gopher
News would fail to satisfy the requirements for the broad exception to Rule 50(b) it
suggests.

On the basis of the credible evidence presented, the jury found that Mathieu
wasdisabled, or at |east Gopher News perceived himasdisabled. We cannot find the
magistrate judge committed plain error by enforcing this verdict and affirm his
judgment refusing to grant Gopher News judgment as a matter of law.



II. Remedies
A. Renstatement versus Front Pay

Gopher Newsassertsthe magistratejudge erred by awarding Mathieu front pay
rather than reinstatement. Front pay is an exceptional remedy and should only be
awarded in lieu of reinstatement when extraordinary circumstances render
reinstatement “impractical orimpossible.” Newhousev. McCormick & Co., Inc.,110
F.3d 635, 641 (8th Cir. 1997) (citing Philipp v. ANR Freight Sys., Inc., 61 F.3d 669,
674 (8th Cir. 1995)). However, the cases arelegion that “substantial hostility, above
that normally incident to litigation, is a sound basis for denying reinstatement.”
United Paperworkers Int’| Union Local 274 v. Champion Int’| Corp., 81 F.3d 798,
805 (8th Cir. 1996); see also Deneshav. Farmers Ins. Exchange, 161 F.3d 491, 501
(8th Cir. 1998) (holding that hostility justifying front pay should be such that “a
productive and amicableworking relationship would beimpossible”) (citing Brooks
v. Woodline Motor Freight, Inc., 852 F.2d 1061, 1065 (8th Cir. 1988)).

“Inmaking afront pay award, thedistrict court isnot freeto reject or contradict
findings by the jury on issues that were properly submitted to the jury,” although it
“‘retains its discretion to consider all the circumstances in th[e] case when it
determines what equitable relief may be appropriate.’” Newhouse, 110 F.3d at 641
(citing Gibson v. Mohawk Rubber Co., 695 F.2d 1093, 1101 (8th Cir. 1982)). A
judgment of the district court awarding front pay isreviewed for abuse of discretion.
Seeid.

Followingtrial, thejury found that M athieuwasdisabled or had been perceived
as disabled by Gopher News.® Because Gopher News did not preserveits motion for

*0On appeal, there is some confusion as to precisely what thejury found. The
relevant jury question, as presented by the court, read, “did the plaintiff have, or was
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judgment as a matter of law, the court was bound by that finding. Turning to the
guestion of the appropriate equitable relief, the court found evidence of hostility
between Mathieu and Gopher News likely to preclude an amiable employment
relationship. The court noted Mathieu had been unfairly terminated after thirty-four
years of service. It found that Gopher News faled to offer reasonable
accommodations at the time of his discharge, and if Mathieu was reinstated,
additional disputes about reasonable accommodations for his ongoing limitations
would be inevitable. Perhaps most importantly, Gopher News' president was the
person responsible for the discriminatory decisions and would be the person
ultimately responsible for overseeing any reinstatement of Mathieu. This court has
held asimilar relationship to be sufficient evidence of hostility to preclude afinding
of abuse of discretion by thedistrict court in awarding front pay. See Newhouse, 110
F.3d at 641. We hold that the magistrate judge did not abuse his discretion by
awarding front pay over reinstatement.

B. Amount of the Front Pay Award

Gopher News asserts the amount of front pay awarded by the magistrate judge
wasclearly excessive. Followingitsdeliberations, thejury recommended afront pay
award of $288,466. The magistrate judge recognized that the award was advisory in
nature, but awarded the full amount, discounting it to present value. Gopher News
believes this award should be reversed. The lower court’s award of front pay is

he perceived by defendant to have, adisability.” Tria Transcript at 750. Thus, the
general verdict makesit uncertain whether the jury found that Mathieu was actually
disabled under 42 U.S.C. § 12102(2)(A) or only perceived as disabled under 42
U.S.C. 8§ 12102(2)(C) or both as long as there was substantial evidence to support
either finding. Fortunately, this uncertainty has no effect on our decision. An
affirmative answer to either one satisfies the disability requirement for liability. See
42 U.S.C. § 12102(2).
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reviewed for abuse of discretion. Hukkanenv. Int’| Union of Operating Eng'rs Local
No. 101, 3 F.3d 281, 286 (8th Cir. 1993).

Gopher News asserts the amount of front pay awarded by the magistrate judge
represents eight years of front pay. Fifty-seven years old at the time the trial
concluded, an award of eight years front pay constitutes the remainder of Mathieu’'s
working career, assuming retirement at age sixty-five. Gopher News argues the
magistrate judge failed to make specific factual findings why the amount awarded
was required to make Mathieu whole and, in any event, awarding front pay for the
remainder of Mathieu’sworking life isinherently speculative. Because thereisno
evidence that Mathieu, an employee at will, would have worked for Gopher News
until age sixty-five or that he will be unable to find comparable work within the next
eight years, Gopher News asserts that the magistrate judge abused his discretion by
awarding front pay for the entire period.

In United Paperworkers, 81 F.3d 798, thelower court awarded front pay for the
remainder of the plaintiff’s working life. That award amounted to front pay for
twenty-four years. We stated: “An award of front pay until retirement ignores the
plaintiff’sduty to mitigate damages and the district court’ s corresponding obligation
to estimate the financial impact of future mitigation.” 1d. at 805. We also noted that
plaintiff’s young age made mitigation sufficiently likely that the award of front pay
was an abuse of discretion. Id.

In Newhouse, the lower court also awarded front pay for the remainder of the
plaintiff’s working life. That plaintiff had been employed by the defendant for
twenty-three years. Thiscourt affirmed the award. See Newhouse, 110 F.3d at 641-
42 (“If a plaintiff is close to retirement, front pay may be the only practica
approach.”) (citing Duke v. Uniroyal, Inc., 928 F.2d 1413, 1424 (4th Cir.), cert.
denied, 502 U.S. 693 (1991)).
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Likewise, Mathieu was near retirement by the close of thetrial and, obviously,
IS even closer now. At trial, Mathieu testified he had planned to work for Gopher
News until age sixty-five. He provided expert testimony that given his minimal
education, age, employment with one company for thirty-five years,” and disability
it was unlikely he would ever achieve thelevel of income and benefits he enjoyedin
his prior position There also was evidence that Mathieu’ s attempts to mitigate his
damageshad failed. Therewasevidence supporting theamount of front pay awarded
as the amount necessary to compensate Mathieu for hislost earnings. For this court
to speculate otherwise and simply lower the number of years of front pay would not
be based on any evidence. Under the circumstances, we hold the magistratejudgedid
not abuse his discretion by relying upon this evidence and awarding front pay in the
amount recommended by the jury.

C. The Minnesota Human Rights Act Multiplier

Following cal culation of the awards, the magi stratejudge multiplied theentire
award by 1.5 to reach the total amount awarded to Mathieu. The magistrate judge
justified this action, stating it would serve to entice members of the bar to privately
enforce the MHRA. Gopher News asserts the magistrate judge’ s application of the
MHRA multiplier was error because he did not consider whether application of the
multiplier was necessary to fully compensate Mathieu, and in any event, the size of
Mathieu's award was sufficient to entice members of the bar to enforce the MHRA
without multiplication. Gopher Newsal so assertsthemultiplier should not beapplied
to awards for front pay or emotional harm. Application of the MHRA multiplier is
vested in thetrial courts' discretion. See Phelps v. Commonwealth Land Title Ins.
Co., 537 N.w.2d 271, 274, 276 (Minn. 1995).

"The record contains an agreement of both parties that Mathieu had worked
thirty-four years; the expert mistakenly stated that he had worked thirty-five years.
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The argument that application of the multiplier must be tied to compensatory
purposes has been rejected by the Minnesota courts. In Phelps, the Minnesota
Supreme Court held that “[s]ubdivision 2 contains no guidelines asto when or under
what circumstances atrial court may multiply damages.” 537 N.W.2d at 274. The
court refused to manufacture its own guidelines, rather stating that “subdivision 2
unambiguously vests trial courts with the discretion to multiply damages.” 1d. It
went on to hold that, “[Defendant’s] contention that a trial court must tie the
multiplication of damagesto afinding of uncompensated damagesis erroneous, and
to the extent that [prior Minnesota cases] support this contention, they too are
erroneous.” |Id. at 275.

Likewise, the court’s determination to encourage private enforcement of the
MHRA isavalidjustification for application of themultiplier. Not only isthecourt’s
discretion broad, but the Minnesota Supreme Court also noted in Phelps that
“[l]egidlative history indicates that one objective the legislature sought to achieve
through enactment of subdivision 2 was the enticement of the private bar into
bringing claims based on violations of the MHRA.” 537 N.W.2d at 277 (citing
Hearing on S.F. 1762, S. Judiciary Comm. 73rd Minn. Leg., March 28, 1984
(commentsof Sen. Reichgott)). That beingthe case, Gopher News' argument that the
base award itself provided incentivefor private enforcement failsfor lack of common
sense. If encouraging private enforcement of the MHRA isalegitimategoal, alarger
award will provide greater incentive toward that end.

Gopher News' arguments that the magistrate judge erred by multiplying the
jury’ sawardsfor front pay and emotional harm have some partial merit. The MHRA
§ 363.071 subd. 2 states in pertinent part:

[If the court] finds that the respondent has engaged in an unfair
discriminatory practicethe[court] shall order therespondent to pay
an aggrieved party, who has suffered discrimination, compensatory
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damages in an amount up to three times the actual damages
sustained. In all cases, the [court] may also order the respondent
to pay an aggrieved party, who has suffered discrimination,
damagesfor mental anguish or suffering and reasonabl e attorney’s
fees, in addition to punitive damages in an amount not more than
$8,500.

The magistrate judge’'s application of the multiplier to the emotional harm
award is a close question. As noted above, the multiplier is to be applied to actual
damage awards in order to determine total compensatory damages. See MHRA
§363.071 subd. 2. At first blush, the plainlanguage of subdivision 2 appearsto limit
the definition of actual damages for the purpose of that statute. The first sentence
states that actual damages may be multiplied. The second sentence states that the
district court may also award damages for mental anguish or suffering. One could
read this subdivision, paying particular attention to the order of the sentencesand the
fact that damages for mental anguish are specifically set apart, to mean that damages
for emotional harm are to be calculated apart from those damages subject to
multiplication, whatever they may be. Indeed, such an interpretation of the statute
has been followed frequently, if implicitly, by the Minnesota courts. See, e.q. Todd
v. Ortho Biotech, Inc., 949 F. Supp. 724, 730 (D. Minn. 1996), rev’ d on other grounds
138 F.3d 733 (8th Cir. 1998); Kriss v. Sprint Communications Co., 851 F. Supp.
1350, 1360-61 (D. Minn. 1994), rev’ d on other grounds 58 F.3d 1276 (8th Cir. 1995);
Phelps, 537 N.W.2d at 273, 273 (noting trial court action); Bradley v. Hubbard
Broadcasting, Inc., 471 N.W.2d 670, 674 (Minn. Ct. App. 1991) (same); Melsha v.
Wickes Cos., Inc., 459 N.W.2d 707, 708-09 (Minn. Ct. App. 1990) (same). But see
Kohn v. City of Minneapolis Fire Dept., 583 N.W.2d 7, 10 (Minn. Ct. App. 1998)
(noting that the district court multiplied award for emotional harm).

However, asageneral rule, actual damagesinclude awardsfor emotional harm.
See Phelps, 537 N.W.2d at 275 & n.2 (noting that it is well settled that “actual
damages’ are synonymous with “compensatory damages,” and compensatory
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damages include both general and special damages) (citing Black’s Law Dictionary
390 (6th ed.)); Minneapolis Police Dept. v. Minneapolis Comm’n on Civil Rights,
402 N.wW.2d 125, 132 (Minn. Ct. App. 1987), aff’d 425 N.W.2d 235, 238 (Minn.
1988) (“ Anactual compensableinjury meansphysical injury, monetary expenses, lost
earnings, impairment of reputation, personal humiliation, or mental anguish.”).
Moreover, although apparently no Minnesotacourt hasexpressly addressed thisissue
in a published opinion, the Minnesota Court of Appeals has done so in an
unpublished opinion. It held that damages for emotional distress were actual
damages subject to multiplication. Huffman v. Pepsi-Cola Bottling Co. of
Minneapolis & St. Paul, No. C7-94-2404, 1995 WL 434467 at *5 (July 25, 1995)
(unpublished opinion) (“Damages for emotional distress, however, are included as
part of actual damages. As such, those damages are subject to being [multiplied].”).
That opinionlacks precedential value, but it makes clear that the multiplier provision
Is subject to multiple interpretations. We do not sit asfinal arbiters of questions of
statelaw. Consequently, we cannot say the magistrate judge abused hisdiscretion by
adopting one plausible interpretation of the multiplier provision.

We do not arrive at the same conclusion when considering the use of the one
and one-half multiplier authorized by MHRA on the issue of front pay. Although,
traditionally, we haveleft questions of front pay to the discretion of the district court
and have seldom intervened in the award of front pay or in the amount of front pay,
there isno precedent or even dicta by any Minnesota court stating that the multiplier
should be used to increase awards of front pay. On the contrary, we find numerous
reasonswhy the MHRA’ sauthorization to multiply actual damagesprovidesnobasis
on which to multiply an award of front pay.

TheMHRA authorizesmultiplication of actual damagessustained. SeeMHRA
§ 363.071 subd. 2. Front pay is an equitable remedy, not legal damages. See
Newhouse, 110 F.3d at 641. Although the magistrate judge utilized an advisory jury
in deciding whether front pay or reinstatement should be awarded, it was the judge
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who rejected reinstatement and ordered front pay from the time of Mathieu's
termination to the date that he would turn sixty-five. Moreover, aswe have noted in
several cases, front pay is the alternative to the preferred equitable remedy of
reinstatement. See, e.g. Kramer v. Logan County Sch. Dist. No. R-1, 157 F.3d 620,
626 (describing front pay as “not so much a monetary award for the salary that the
employee would have received but for the discrimination, but rather the monetary
equivalent of reinstatement, to be given in situations where reinstatement is
impracticable or impossible”). It should be obvious that the multiplier under the
Minnesota statutes would not be awarded on top of reinstatement; there is no
monetary award to be multiplied when reinstatement is determined proper. This
counsels against multiplying its equitable alternative.

Anaward of front pay alsoisinherently specul ativein length of time and when
considering possible mitigation by reason of other employment. It is based on
probabilitiesrather than actualities. Thiseasily distinguishesit from damageswhich
have been actually incurred. Indeed, the mere fact that afront pay damage award is
discretionary makes it distinguishable from the award of back pay, which can be
readily determined within adegree of reasonable certainty. See Albemarle Paper Co.
v. Moody, 422 U.S. 405, 416 (1975) (noting that courts’ discretion to award back pay
Is severely limited by a congressionally imposed presumption in favor of back pay
awardsin Title VII cases).

Although the decision to award front pay lies within the discretion of the
district court in order to make the plaintiff whole, our only real guidance as to what
the Minnesotacourts might do under similar circumstances comesfromthe treatment
of front pay in the federal courts. Asnoted above, this circuit treats front pay as an
eguitable remedy, not damages. In arelated context, the Supreme Court has clearly
stated that front pay is not included in the measure of compensatory damages under
Title VII. See Pollard v. E.I. du Pont de Nemours & Co., 532 U.S. 843 (2001)
(“[W]hen § 198laisread as awhole, the better interpretation is that front pay is not
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within the meaning of compensatory damages. . ..”).* Under these circumstances,
we find little justification for a judge to multiply this discretionary award under
Minnesota law without precedent or at |east better guidance as to the nature of front

pay.

On this basis we remand the award of front pay and request the magistrate
judge to amend his judgment by eliminating the multiplier asto that element of the
judgment.

D. Remittitur of the Award for Emotional Harm

Gopher Newsarguesthe award of $165,000 for emotional distressisexcessive
and lacks evidentiary support. Consequently, it arguesthe magistrate judge erred by
not remitting the award. We regject this argument.

The court reviews adenial of aremittitur for “amanifest abuse of discretion.”
Nortonv. Caremark, Inc., 20 F.3d 330, 340 (8th Cir. 1994). Thetest for setting aside
averdict asexcessiveiswhether theamount of the damages“ shocksthe conscience.”
Verhel v. Indep. Sch. Dist. No. 709, 359 N.W.2d 579, 591 (Minn. 1984). On appedl,
the appellate court must “recogniz| €] that the trial court has heard the evidence and
knows the community’s standards.” Norton, 20 F.3d at 340 (citing Am. Bus.
Interiors, Inc. v. Haworth, Inc. 798 F.2d 1135, 1146 (8th Cir. 1986)).

Gopher News asserts the only evidence supporting an award for emotional
distress was Mathieu’ s self-serving testimony. It notes there was no evidence from
any medical professional to the effect that Mathieu suffered mental anguish or that
he required treatment for such a condition. It urges thisis insufficient evidence to

*As noted, § 363.071 subd. 2 considers the multiplier to be used asameansto
award “compensatory damages.” See suprap.13.
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support the jury’s award or, alternatively, that the award is excessive based on
Mathieu’s vague and ill-defined assertions.

Gopher News' assertion that Mathieu was obliged to offer expert testimony to
justify an award for emotional distress missesthe mark. In Kimv. Nash Finch Co.,
123 F.3d 1046 (8th Cir. 1997), weheld that “[a] plaintiff’ sown testimony, along with
the circumstances of a particular case, can suffice to sustain the plaintiff’s burden.”
Id. at 1065 (citing Turic v. Holland Hospitality, Inc., 85 F.3d 1211, 1215 (6th Cir.
1996)). As the magistrate judge recognized, the import of this holding is that the
testimony of amedical expert isnot a prerequisite for recovery for emotional harm.
Attrial, Mathieu’ stestimony in thisregard apparently was effective. The magistrate
judge noted that Mathieu lost his job of thirty four years, was forced to reduce his
standard of living, and had become depressed. The magistrate judge noted that those
facts, presented through Mathieu’ s testimony, were “more than sufficient to support
the jury’s emotional distress award.” Order (Nov. 14, 2000) at 23. He further held
“the award was not simply for emotional distress, but was made for acombination of
factorsincluding emotional pain, suffering, inconvenience, mental anguish, and loss
of enjoyment of life.” Id.

In short, we cannot say our consciences are shocked by thisaward. Certainly,
another jury may have come out with a lower figure, but yet another may have
awarded a higher amount. We cannot say that the magistrate judge committed a
manifest abuse of discretion by enforcing the damagesthisjury awarded. We affirm.

E. Remittitur of the Back Pay Award

Gopher News argues the jury’s award of back pay is excessive because
Mathieu refused to reasonably mitigate his damages. Consequently, it argues the
magistrate judge erred by not remitting the award. The court reviews adenial of a
remittitur for a manifest abuse of discretion. Norton, 20 F.3d at 340.
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Gopher News asserts that, following elimination of Mathieu's position, it
offered him three other positions and also asked him to name positions within the
company he thought he could handle. It argues these positions were “ substantially
equivalent” to hisformer position, and the only reason Mathieu turned them downis
they werelesshighly compensated. Becauselower pay aloneisaninsufficient reason
to turn down asubstantially equival ent position, Gopher NewsarguesMathieufailed
to use reasonable diligence to mitigate his damages by turning them down.

A party harmed by a discriminatory employment decision is subject to an
affirmative duty to mitigate his damages by reasonably seeking and accepting other
suitable employment. Andersonv. Hunter, Keith, Marshall & Co., Inc., 417 N.W.2d
619, 627 (Minn. 1988). Finding suitable employment does not require aparty to “go
into another line of work, accept a demotion, or take a demeaning position . . . .”
Ford Motor Co. v. EEOC, 458 U.S. 219, 231 (1982). A plaintiff’s duty is one of
reasonabl e diligence to seek out or not refuse ajob that is substantially equivalent to
the one at issue. Parrish v. Immanuel Med. Ctr., 92 F.3d 727, 735 (8th Cir. 1996).
A plaintiff’s efforts to mitigate need not be successful but must represent an honest
effort to find substantially equivalent work. Brooksv. Woodline Motor Freight, Inc.,
852 F.2d 1061, 1065 (8th Cir. 1988).

Thefirst question raised by Gopher News' argument is whether the positions
it allegedly offered represent substantially equivalent work Mathieu was required to
accept. We believe the magistrate judge did not abuse his discretion by finding the
answer to be no. The magistrate judge found that none of the positions offered by
Gopher News offered acomparable salary and none offered Mathieu health benefits.
Accordingtothemagistratejudge, “[a] ccepting ajob paying significantly lessand not
offering the samebenefitsistantamount to ademotion and isdemeaning to the person
seeking job loss.” Order (Nov. 14, 2000) at 26. While this may overstate the case
somewhat, it isclear that the positions offered by Gopher Newswerelower withinthe
company’s hierarchy than his former position as Manager of Customer Delivery
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Services. We believe any such position reasonably could be considered a demotion.
Moreover, aswe noted above, the magistrate judge found that any return by Mathieu
to Gopher News would be marked by hostility sufficient to preclude reinstatement.
Clearly, employment marred by hostility is not substantially equivalent to an
otherwise similar position in an amiable environment. Therefore, we hold the
magistrate judge did not abuse his discretion by not considering the alternative
positions substantially equivalent.

Of course, the burden to mitigate damages rests with the plaintiff, not the
defendant. Even though Gopher News' proposed positions were not substantially
equivalent, that fact does not relieve Mathieu of his burden to exercise reasonable
diligenceto find suitabl e employment with another employer. However, theevidence
presented at trial tended to show that Mathieu applied with eight to ten employers
during the first three months after he left Gopher News. For three months after that
Mathieu devoted six to eight hours per week looking for work. Mathieu offered
expert testimony that hisjob search was“very good.” Certainly, aparty in Mathieu’'s
position might have exerted more effort looking for employment. We may have
demanded more in the magistrate’ s position. However, on the evidence presented at
trial we cannot say the magistrate committed amanifest abuse of discretion by finding
that M athieu made an honest effort and exercised reasonable diligenceto mitigate his
damages.

F. New Trial

Finally, Gopher News asserts the jury’s verdict was irreparably tainted by
manifest passion and prejudice. It asserts, in light of the high award and lack of a
history of discriminatory acts, the jury must have been moved by passion and
prejudice rather than a careful weighing of the evidence. It urgesanew trial isthe
only effective remedy. We rgject this argument as well.
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A motion for a new trial should be granted only if the jury’s verdict was
“against the great weight of the evidence so asto constitute amiscarriage of justice.”
Denesha, 161 F.3d at 497 (citing Pulla, 72 F.3d at 656). As noted above, Gopher
News raises a number of close questions on appeal. Addressing several of those
questions, we noted that a reasonable mind could have come out differently.
However, thefact that reasonabl e minds coul d disagree onthe proper verdict doesnot
show that the verdict the jury actually reached is against the great weight of the
evidence; indeed quite the contrary. Therefore, we cannot find the jury verdict to
constitute a miscarriage of justice.

The order of the district court is reversed to the extent it applied MHRA
§363.071 subd. 2 to multiply thejury’ saward of front pay. For thispurpose, the case
Is remanded to the district court for further action consistent with this opinion. The
judgment of the district court is affirmed in all other respects.

A true copy.

Attest:
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